11944360969

bk b pud Pt b
AWN=OWHON AN NLDEWN-=

2UBREBE=IaG

WWWNN NN
N-—O\oooﬁa\ua

W W W Ww
A v A W

W
~

RECEIVED
F EDERAL ELECTION

MISSION
FEDERAL ELECTION COMMISSION

999 E Stre2t, N.W. 20!1 JUN -3 PH L: L9
Washington, D.C. 20463

" FIRST GENERAL COUNSEL’S REPORT CEL A

MUR 6358

DATE COMPLAINT FILED: Aug. 26, 2010
DATE OF NOTIFICATION: Sept. 2,2010
DATE OF LAST RESPONSE: Oct. 18, 2010
DATE ACFIVATED: Feb. 15,2011

EXPIRATION OF SOL: Aug. 18, 2015 to

Aug. 24, 2015
COMPLAINANT: Dwight Pelz, Chair, Washinghon State Democratic Party
RESPONDENTS: Representative Jaime Harrera Beutler (fk/a Jaime

Herrera) .
Jaime for Congress (f’k/a Jaime Herrera for Congress)
and Keith Bundy, in his official capacity

as treasurer
Americans for Prosperity
RELEVANT STATUTES 2US.C. §431(4)
AND REGULATIONS: 2US.C. §433
2US.C. §434

2US.C. § 441aa), ()
2US.C. § 441a(a)(7)(B)

2US.C. § 441b
11 CFR. § 109.21
INTERNAL REPORTS CHECKED:  Disclosure reports; Commission indices
FEDERAL AGENCIES CHECKED: None
L  INTRODUCTION
The complaint in this matter alleges that Americans for Prosperity (“AFP") coordinated
an August 2010 television advertisement with Representative Jaime Herrera Beutler (f/k/a Jaime

Herrera) and ber principal campaign committee, Jaime for Congress (f/k/a Jaime Herrera for
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Congress) and Keith Bundy, in his official capacity as treasurer (“the Committee")..l The
complaint alleges that individuals closely associated with Herrera Beutler and her campaign
appeared in the advertisement, thus satisfying the conduct prong of the Commission’s
coordination regulations. The complaint asserts that AFP’s payment for the advertisement,
which criticized Herrera Beutler’s opponent, Denny Heck, constituted an in-kind contribution in
excess of $1,000, and, therefore, AFP was required to register nd repor® to tie: Comrission as &
paiitiant cummittee. In ruspense, tidt Respondetn argne there wag nn cmrolination bevense thare .
are np facts that satiafy the condust standard of the Commission’s regulations. AFP fotther
responds that, since there was no coordination, there was no contribution or expenditure in
excess of $1,000 for the purpose of influencing a federal election; in addition, AFP argues that it -
is not operated for the purpose of influencing federal elections.

Upon review of the complaint, responses, and other available information, there appears
to be no basis for concluding that AFP coordinated with Herrera Beutler or her campaign
regarding the advertisement at issue, or that AFP was required to register and report as a political
committee. Therefore, we recommend that the Commission find no reason to believe that AFP
violated 2 U.S.C. §§ 433, 434, 4413, oz 441b; that Jaime Heqrera Beutler violated 2 U.S.C.

§§ 441b e 441a(f); or that the Committes violated 2 U.S.C. §§ 4410, 441a(f), or 4341b); and
cloge the file.

! After the complaint and responses were filed in this matter, Jaime Herrera for Congress changed its name to Jaime
for Congress, filing a Statement of Organization to that effect on December 20, 2010. Around the same time, the
candidate, who is now a member of Congress representing Washington’s 3rd Congressional District, appears to have
changed her name from Jaime Herrera to Jaime Herrera Beutler. See hittp:/herrerabeutler house.gov/; Kyung M.
Song, Jaime Herrera takes husband’s name, belatedly, THE SEATTLE TIMES, Dec. 22, 2010.
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II. FACTUAL AND LEGAL ANALYSIS

A. Factual Background

AFP is organized under section 501(c)(4) of the Internal Revenue Code; it registered as a
non-profit corporation in the District of Columbia in 2004, but is not registered with the
Commission as a political committee. http://americansforprosperity.org/about/legal;
http://mblr.de.gov/cerp/lookup/status.asp?id=37265. AFP states that it is “cormmitted to
educating citizess about econoniic paiicy and mobilizing those citizeas as advocarns ix the
public policy peecess.” hitp:/{pmesicansfomaspnsity.age/atout. AFP makotaias that it has
1.6 million astivists in all 50 states, including 31 state chapters. Jd In 2008, AFP reported
receipts of $7,012,051 in its tax returns filed with the Internal Revenue Service. AFP also
reported expenses for communications, advertisements, and media totaling $3,063,611, which
comprised 43 percent of its total expenses that year. AFP filed seventeen electioneering
communications reports with the Commission during the 2010 election cycle that disclosed
$1,311,800.11 in disbursements for production and placement of television and radio spots.

Jaime Herrera Beutler was a candidate in the 2010 general election for Washington™s
3" Congressional District, and Jaiuse for Comgoes is her principal canspaign committee. Hee nmin
opponent in & eleatian was Denny Hack. The elevision advertisement at issuz was roportadly
broadcast in the cangresaional district from agproximately August 18 o 24, 2010, and reportedly
cost AFP $180,390. See Kathy Durbin, Conservatives launch TV ad attacking 3 District

Democratic candidate Heck, THE (Vancouver, WA) COLUMBIAN, Aug. 20, 2010; see also

advertisement was 30 seconds long and contained the following content:
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VISUAL AUDIO
Keath Huff speaking; bottom caption reads Keath Huff: “Our part of Washington state
“Keath Huff, Kelsg, WA.” faces devastating unemployment.”

Melody Thunr speaking; bottom caption reads
“Meledy Thum, Vancouver, WA.” Middle
caption states “Denny Heck: Putting Pelosi’s
| Agenda Ahead of Our Needs.”

Melody Thum: “But Deany Heck is putting
Nancy Pelosi’s agerda ahsad of aur needs.”

Ryan Hatt speaking; bottom caption reads
“Ryan Hart, Vancouver, WA.” Middle caption
states “Denny Heck: Supperted $787 Biltion
Failed Stimulus.”

Ryan Hart: “Heck supported the liberal $787
billion dollar stimulus ... [continued by next
speaker]”

Aumrun Christophersan speaking; bottom caption
reads “Aaren Christopherson, Woodland, WA.”

Aaron Christogiierson: “... that failed to save
and create jobs.”

Keath Huff speaking; middle caption reads
“Denny Hack: Refused to Oppose New Energy
Taxes.”

Keath Huff: “And Heck refused to oppose nenw
energy taxes... [continued by next speaker)”

ChristianTyler speaking; bottom capuion reads
“Christian Tyler, Battle Ground, WA.”

Christian Tyler: “... that will kill even mare jobg
here.”

Karen Wagner speaking; bottom caption reads:
“Karea Wepner, Vancouver, WA.” Middle
captiun states “Denny Heck: 30-yeur

Polition! Insidex.”

Karen Wagner: “Denny Heck is a 30-year
political insider und a career politician.”

Cynthin Langston speaking; bottom caption
readls:  Cynfhia Langstan, Vansouver, WA.”

Cynthia Langstor: “Huek’s agenda will hurt
Washington state.”

Ryan Hart speakiog; bottom caption reads

“Paid For By Amerjcans For Prosperity.”
Image of Denny Heck with' Nancy Pelosi in

background; caption reads *Tell Denny Heck:

We Need Leadership, Not Nancy Pelosi’s
Failed Policies

(360) 878-9144

Sign the Petition #i: Navember is Coming.cem

Paid For By Amnericaas For Prosparity.”

| needs leadership .. Icontinues into next visual] |

Ryan Hart: “Tell Denny Heck Washington state

Ryan Hart: “... not mure of Nancy Pelosi’s
failed policies.”

The complaint alleges that the ad “features several individuals believed to be -closely

associated with {Herrera Beutler] and her campaign,” including Aaron Christopherson, Keath Huff,

and Ryan Hart. Complaint at 2. The complaint states that Christopherson, Huff, and Hart are each
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identified on Herrera Beutler’s campaign website as endorsing her 2010 candidacy.? The complaint
states that Christopherson served as Herrera Beutler’s campaign manager when she ran for re-
election to the Washington state legislature in 2008. The complaint further states that Huff and Hart
“are also members of several Republican organizations with close ties to [Herrera Beutler’s]
campaign.” Complaint at2. The complaint references a website identifying Huff as a “member of,”
inter alia, the Republican National Committas, the Cewlitz Ceunty Republican Central Committee,
amd thie Cowlltz County Yonng Republicann,” sex htip://vote- |

Whore/lntee aspx?Stete=WARci=WAHuFKeath, and auother webite listing Hartas a State
Committeeman for the Clark County (Washington) Republican Party. See

htjp://clarkcountygop.org/cantent. htm?cid=28. The complaint further states that Huff has “recently
identified himself as a ‘friend’ and ‘supporter’ of” Herrera Beutler, Complaint at 2, citing a website

in which Huff appears to have posted a letter containing phrases such as “my friend Jaime Herrera.” -

See http://libertyteeth.com/tag=tea-party.

The complaint contends that it is “implausible” that Herrera Beutler’s “Friends, former
employees, party supporters, surrogates, and endorsers would have all agreed to appear in the AFP
advertisemeist withant tlre assemt, substazitial discussion er wmaterial involvement of* Herrera Beutler
or her cammiigm Complitiat a1 3. The compiaint canchais that, assuming thece we toordinstion,
AFPmadeand,HmmBemlmmmeComﬁmwmmegdmmtdh-kind

cantribution. The complaint alleges that the coordiration resulted in AFP making an expenditure

exceeding $1,000, requiring it to register as a political committee with the Commission.

2 The web page referenced in the complaint is no longer available; however, an archived web page from October
2010 containg a list of “Individusds” wha endorsed Herrera Beutler, inclsding “Ryae & Diame Hart, Vinzouver
residents,” and “Keath Huff, Longview resident.” S

ee
[1LH W

.
;.
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In its response, AFP states that “[n]ot only was there no coordination (and hemé, no “in-kind
contribution’ to the . . . campaign), Americans for Prosperity was not formed and is not operated for
the purpose of influencing federal elections and any contributions received by the group have not
been for that purpose.” AFP Response at 4. AFP contends that the complaint “provides no evidence
or information suggesting that AFP or the candidate engaged in any of the conduct described in the
cenduet standerds in 11 CF.R. § 109.21(d).” /d. at 3. AFP sates that moze of the three individuals
ideetified in the oranplsint are or were agents of the candirlate, noting; that two yuzss have pomasd
since /Amron Christopherson scanaged Herrera Beutler’s campaign far non-fedeml office. According
to the complaint, Christopherson’s previous association with Herrera Beutler, as well as the ties of
the other two individuals to Republican organizations, have no legal significance, as there is no
evidence of any coordination by or through any of these individuals. AFP further states that an
“internal review” of this matter found “no evidence” of “assent, substantial discussion or material
involvement.” Id.

AFP provided several documents in support of its response, including information about
intermal firewall policies that it set up to “prevent the sharing or discussion of AFP’s plans and
activities with any federal candidate or political pasty committes.” AFP Response at 3. AFP claimo
that its firewall policies ccanplied with Commission mbs “and were ackowiedysg and understood
by all of the permonnel involved in the production of this advertisament.” Id. AFP pmvidod 2 mopy
of a firewall policy signed by the president ef the media vendor that pmduced the ad; the document
states, inter alia, that the vendor “is prohibited from discussing AFP’s issue advocacy
communications with a candidate or campaign or political party committee, or the .'agents of these
groups.” Att. A of AFP Response AFP’s internal policy, Att. B of AFP Response, states that “AFP

directors, officers, and employees are prohibited from discussing AFP’s issue advocacy program
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with any . . . candidate . . . or candidate’s staff and agents. Similarly, no AFP director, officer, or
employee may have a discussion with a federal candidate [or agent] about the federal candidate’s . . .
plans, projects, activities, or needs.” |

AFP submitted affidavits from Kirby Wilbur and Kathy McDonald, the two AFP staffers it
maintains were involved in the prodaction of the advertisement. Wilbur states that he was asked by
AFP’s media vendor to contact lecal residents to appeer in the ad, and McDonald states that she was
contacted by Wilbur. Atts. C & D of AFP Respmone. McDonald etxtes that sha contacted
Christopheman and was aware he had managed Herrera Reutler’s 2008 nan-fedesal canapaign, “but
to the best of my knowledge he was mnt involved” in her current campaign. Id. The affidavits of
Wilbur and McDonald similarly state that other individuals they contacted — including Keath Huff
and Ryan Hart — were not, to the best of their knowledge, involved in any congressional campaigns
in the district. Jd. AFP also submitted an affidavit from the vendor employee who was tasked to
create the advertisement; he states that he was aware of, and abided by, AFP’s firewall policy. Att.
E of AFP Response.

The Commiittee’s response asserts that the conduct standard is not satisfied because, infer
alia, Christoph==son “has been neither an employee nor an independent contractor of [Herrera
Beutler] in th last 120 days, or at any tinee in ronmction with her fedeual campazign.” Conmmittee
Response at 2. In addition, with one exeeption, a0 cempaign vendors kave parfarmoed the services
described in the Commission’s common vendor regulation. Jd. The long common vendor (who was
not the same vendor who produced the ad at issue) provided services to AFP under the terms of
AFP’s firewall policy and in accordance with that vendor’s own firewall policy. Id. at 2-3. The
Committee submitted a sworn declaration from Herrera Beutler’s 2010 campaign manager (and also

treasurer around the time the AFP ad was run), Casey Bowman, who states that he was responsible
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for the Committee’s public communications and overall campaign strategy. Att. 1 of Complaint.
Bowman asserts that none of the individuals identified in the complaint had any role in campaign
operations, plans, communications, or strategy, and that he had no such discussions with them. /d.
He acknowledges that they are listed as endorsers on the campaign’s web page, but claims that the
candidate and her campaign did not request or suggest that AFP produee the ad or that AFP contact
arryeae who had endorved her. Ji. Bowraun alss states that the candidate and hor campaign were
nat inveiven inr a0y degistons by AFP aoncerming the ad, aned tieat, hinsed @n his awn iequiry, the
candidete and the campaign have not had any ccoamunications with enyone identifying themsalves
as a representative ar agent of AFP. Id.

B. Legal Analysis

The central issue in this matter is whether the television advertisement paid for by the AFP
was coordinated with Herrera Beutler or her campaign. The Federal Election Campaign Act of
1971, as amended (“the Act™), prohibits any corporation from making a contribution to a political
committee and similarly prohibits candidates and political committees from accepting or receiving
such contributions. 2 U.S.C. § 441b(a). The Act provides that an expenditure made by any person
“in opoperation, consultation, orconeert, with, or at the request or sugypestion of,” & camdidate or his
authnrized sommitter or agent is a contribution to the asndidate. Ser 2 U.S.C. § 441n(a)(7)(B)G);
11 CF.R § 10920(a). Treasnrers of pelitical comeittees are required to disclose all contributions,
including in-kind contributions. 2 1.S.C. § 434(b).

1. Coordination

A communication is coordinated with a candidate, an authorized committee, a political
party committee, or an agent of any of the foregoing when the communication is (1) paid for, in
whole or part by a person other than that candidate, authorized committee, or political party
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committee; (2) satisfies at least one of the content standards® described in 11 C.F.R. § 109.21(c);
and (3) satisfies at least one of the conduct standards described in 11 C.F.R. § 109.21(d).
11 C.F.R. § 109.21(aX1)(3).

In this matter, the first prong of the coordinated communication test is satisfied because
AFP is a third-party payor. See 11 C.F.R. § 109.21(a)1). The second prong of this test, the
content stemiaxd, appears to be satisfied because the advertisement at ixsuc is a publie
communication that refiers to a clearly idwntified camirlate & feduw offine (Demny Hexk), amd
was broadcest “in the clearly identified emdidate’s jurisdiction” within 90 days of the
November 2, 2010 genezal election. 11 C.F.R. § 109.21(c)(4)(i). A “public communication,” is
defined as “a communication by means of any broadcast, cable, or satellite communication,
newspaper, magazine, outdoor advertising facility, mass mailing, or telephone bank to the
general public, or any other form of general political advertising.” 11 CF.R. § 100.26. AFP’s
response states that it does not dispute that it paid for the advertisement and that the
communication thus satisfies the payment prong; the response further states that AFP does not
dispute that the commumication satisfies a content standard in 11 C.F.K. § 109.2i{(c).

However, the condzct prong is mot setisfiad in this matter. The conduct prony is satisfied
where ay of the following typam of condent cxmurs: (1) the anxmeunindtion was created,
produced, or distributed at the request cr suggestiaz of a candidsts or his campeign; (2) the
candidate ar his campaign was materially involved in decisions regarding the communication;
(3) the communication was created, produced, or distributed after substantial discussions with

3 Tho Commission reesntly rovised the cenrtes: sinderd in 11 CF.R. § 109.21(c) in responss w the D.C. Clrouit's
decision in Shays v. FEC, 528 F.3d 914 (D.C. Cir. 2008). The Commission added a new standard to the content
prong af the coordinated communications nile. 11 C.F.R. § 189.21(c)(5) covers commwnications that ase the
functional equivalent of express advocacy. See Explanation and Justification jor Coordinated Commuriications,
75 Fed. Reg. 55947 (September 15, 2010). The effective date of the new content standard is December 1, 2010,
after the events at issue in this matter. The new standard would not change the analysis in this Report.
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the campaign or its agents; (4) the parties contracted with or employed a common vendor that
used or conveyed material information about the campaign’s plans, projects, activities or needs,
or used material information gained from past work with the candidate to create, produce, or
distribute the communication; (5) the payor employed a former employee or independent
contractor of the candidate who used or conveyed material information about the campaign’s
plens, projects, activities or needs, or used material informaticn gained from past work with the
candidate to cremte, produoe, or disiribute the immmumrication; or (6) the pryxos republinbed
campaign material. See 11 CF.R. § 109.21(d).

‘The complaint contains no specific information indicating that any of the conduct
standardsweresaﬁsﬁedinﬂnismam,andwearenotawareofanyavailableinformaﬁonthat
supports such a conclusion. Instead, the complaint merely argues that it is “implausible” that
Herrera Beutler’s friends, supporters, and former employees, some of whom were identified on
an extensive endorsement list on the campaign website, would have agreed to appear in the AFP
advertisement without the involvement of the Committee or its agents. However, there is no
information indicating that the Committee or its agents requested or suggested that AFP create
the ad, patticipetcd in any diseussion about tlie ad on behalf ef te Committes, were materially
invelved it fis ontation or dissarmimntion as Conmmittar agents, ar othmryise infarmmi AFP azout
the campaign’s plans, projects, antivitias, or nandz. Even assuming that Aaron Christopherson
was formerly employed by Herrera Beutler, this activity occurred far more than 120 dirys priar to
the airing of the ad, and there is no information suggesting that Christopherson was ever
employed by AFP’s media vendor. See 11 C.F.R. § 109.21(d)(5)(i)- There is also no basis on
which to conclude that the ad constituted republication of campaign material, as the available

information does not indicate that the content had been used in any Committee communications.
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Moreover, the Respondents have provided sworn affidavits from key individuals
specifically rebutting any implication that the advertisement was created at the request or
suggestion of, with the material involvement of, or after substantial discussions with, the
candidate or his agents, thereby negating the existence of conduct at 11 C.FR. § 109.21(d)(1)-
(3). In addition, AFP has provided documentation of a firewall policy that existed at the time of
the communication and appears to satisfy tite safe harbor criteria at 11 CR.K. § 109.21(__11); ie.,
the polivy sppears to keive been cesiyned :md implemented to pookibit the fiow of information
betwicen its employees and cqnstﬂmnts and thase of fudeml candirates, and # was distributed to
relevant emgloyees and cansultants. Indeed, the AFP employses most clagely invalved in the
production of the ad had each signed the policy document several months prior to the broadcast
of the ad (copies of which are appended to AFP’s response).

Given the Respondents® specific denials, the speculative nature of the complaint, and the
absence of any other information suggesting coordination, the conduct prong of the coordinated
communications regulations has not been met. Thus, there appears to be no resulting violation of the
Act. Therefore, we recommend that the Commission find no reason to believe that Americans for
Prosperity; Jaime for Congress (fk/a Jairze Herrora for Congress) and Keith Bundy, in his official
capacity as troaasuter; ar Reppesestative Jaime Herneve Beutler (f/k/a Jainze Herrera), violansd
2 U.S.C. § 441b.

2. AFP’s Political Committee Status

Complainant’s allegation that AFP was required to register with the Commission as a
political committee, and faiied to abide by applicable contribution limits, is based on the assertion
that the advertisement constituted a contribution or expenditure in excess of $1,000 that satisfied the
threshold requirement for political committee status. See 2 U.S.C. § 431(4)(A).
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The Act dqﬁnes a “political committee” as any committee, club, association, or other group
of persons that receives “contributions” or makes “expenditt'n'es" for the purpose of influencing a
federal election which aggregate in excess of $1,000 during a calendar year. /d. An organization
will not be considered a “political committee” unless its major purpose is “Federal campaign activity
(i.e., the nomination or election of a Federal candidate).” Political Committee Sfatus: Supplemental
Explanation and Justificafion, 72 Fed. Reg. 5595, 5397 (¥eb. 7, 2007). See Buckley v. Valev, 424
U.S. 1, 79 (1976); FEC v. Massachosenss Citizens for Life, Im. (MCFL), 479 U.S. 218, 262 (1986).
Political committees must register with the Commissien and abide by the Act’s reporiing provisions
and contribution limitations. 2 U.S.C. §§ 433, 434, 441a.

Given that the advertisement at issue does not appear to have been coordinated, and thus did
not constitute an in-kind contribution to the Committee, AFP did not satisfy the threshold
requirement for pblitical committee status by making a “contribuﬁc;n" or “expenditure” in excess of
$1,000. See2 U.S.C. § 431(4)(A). Therefore, we recommend that the Mﬁon find no reason to
believe that Americans for Prosperity violated 2 U.S.C. §§ 433, 434, or 441a. Further, in the
absence of coordination, the Committee and Herrera Beutler did not accept or fail to report a
contribution rom AFP. Accordingly, we recommend that the Commission find no reason to belisve
that Jaime for Congress (ftk/a Jaime Herrexa for Congress) and Keith Bundy, m his offisial capabity
as traasurer; or Representative Jaime Herrera Beutler (fk/a Jaime Herrera), vinlated 2 U.S.C.

§§ 44 1a(f) ar 434(b); or that Representative Jaime Herrera Beutler (fk/a Jaime Herrera) violated
2US.C. §§ “la(f).
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RECOMMENDATIONS

.

1.

Find no reason to believe that Americans for Prosperity violated 2 U.S.C. §§ 433, 434,
441a, or 441b.

Find no feason to believe that Jaime for Congress (f/k/a Jaime Herrera for Congress) and
Keith Bundy, in his official capacity as treasurer, violated 2 U.S.C. §§ 441b, 441a(f), or

. 434(b).

Find no Yeason to believe that Representative Jaime Herrera Beutler (f/k/a Jaime Herrera)
violated 2 U.S.C. §§ 441b or 441a(f).

Approve the attached Facteal and Lepal Analyses.

Approve the appropriate hstters.
Close the file.
Christopher Hughey
Acting General Counsel
Kathleen Guith
Acting Associate General Counsal

201 M‘Q&““
usan L. Lebeaux

Acting Deputy Associate General Counsel

ﬁ; %ML_
Mark Shonkwiier :
Assistant General Counsel

onas |, Amdtu~___

Thomas J. Andéfsen
Attorney




